
 1

  

  
 
 
 
 

AGE DISCRIMINATION 
 
 

 
Thursday 21st September 2006 

 
 

 
Morgan Russell Solicitors 

Hillbrow House 
Hillbrow Road 

Esher 
Surrey KT10 9NW 
Tel: 01372 461411 
Fax: 01372 461401 

 
Email: advice@morganrussell.co.uk  

 
Website: www.morganrussell.co.uk 

 
 
 
 

 
www.morganrussell.co.uk 

 
 
 

Morgan Russell is the trading name of Morgan Russell LLP 
The Members of Morgan Russell LLP are P.D.O. Morgan LLB and  

M.A.K. Smith LLB 
Morgan Russell LLP is regulated by the Law Society VAT Registration 

Number: GB 720 6860 44 



 2

 

Morgan Russell Solicitors is a niche firm of specialist commercial and 
employment lawyers, providing legal advice and assistance to the 
business community in the UK and worldwide. We are an independent law 
firm, located close to London. 
 
Morgan Russell offer Business Law and Employment Law services. These 
include: commercial law (company commercial and commercial 
property), employment, intellectual property and international legal 
services.  Organisations can also benefit from a number of specialist 
services including: cross-border acquisitions and joint ventures and turn-
key services for start up businesses. 
 
Melanie Smith is a partner in Morgan Russell, Solicitors. She qualified as a 
solicitor in 1992. Melanie heads Morgan Russell's Employment Department. 
She is adept at understanding complex employment law and related 
commercial issues. She is also experienced in litigation.   Melanie is a 
member of the Industrial Law Society, the Employment Lawyers 
Association, the European Employment Lawyers Association and the Law 
Society. In addition, Melanie runs external seminars. 
 
Practice areas: 

• Non-contentious employment  
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1. Introduction 
 
Age Discrimination Legislation covering all aspects of the employment 
relationship from recruitment through to retirement will be implemented 
from 1 October 2006 when the Employment Equality (Age) Regulations 
2006 come into effect (“the Regulations”).   
 
Failure to comply with the Regulations could put your business at risk of 
a claim in the Tribunal for age discrimination. Awards for age 
discrimination are unlimited. We recommend that you carefully 
consider the impact of the new legislation on your business. 
 
In the first instance, employers should carry out an age profile of their 
workforce. This should be followed by a careful review of working 
practices and procedures, contracts and policies, pay and benefits 
structures to ensure that you do not fall foul of the new Regulations 
come October.  
 
You should look across the whole business from recruitment (wording in 
advertisements such as “mature person” could lead to claims) through 
to retirement (wherein a new statutory “duty to consider” procedure 
must be followed in the case of employees due to retire). An age 
discrimination policy is also useful but as usual must be actually put into 
practice to effectively prevent liability arising.   
 
The key features of the new Regulations are:- 
 

• Prohibition on unjustified age discrimination in employment and 
vocational training;   

 
• Requirement for employers who set their retirement age below 

the default age of 65 to justify or change it;   
 
• Requirement for employers to inform employees in writing, and at 

least 6 months in advance, of their intended retirement date;  
 
• Introduction of a new duty on employers to consider an 

employee’s request to continue working beyond retirement; 
 

• Removal of the upper age limit for unfair dismissal and 
redundancy rights, giving older workers the same rights to claim 
unfair dismissal or receive a redundancy payment as younger 
workers, unless there is a genuine retirement;  

 
• Limited use of length of service criteria in benefits as an 

exception to the general rule that different treatment on the 
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grounds of age will be prohibited unless it can be objectively 
justified; 

 
• A defence where age is a genuine occupational requirement 

(“GOR”); and 
 

• A questionnaire procedure matching that in other discrimination 
legislation. 

 

The Regulations also remove the age limits for Statutory Sick Pay, 
Statutory Maternity Pay, Statutory Adoption Pay and Statutory Paternity 
Pay.   

Experience in other countries suggests that the new laws are likely to 
result in a significant number of claims. 

I will begin by looking at the law itself, in summary, in order to provide 
you with a framework to understand the Regulations and then go on to 
see how the Regulations will operate in practice. 

 
2. Scope of the Regulations 
 
The Regulations affect not only employees but also the self-employed, 
including partners in partnerships, contract workers, office holders and 
those in vocational training. 
 
Excluded from the Regulations are unpaid volunteers or office holders 
and naval, military or air force personnel. 
 
The Regulations do not make age discrimination unlawful in 
connection with the provision of goods or services but this is likely to be 
covered when the Government undertakes a general review of 
discrimination law.  This is expected over the next few years and is likely 
to result in a single Equality Act. 
 
The Regulations will impact on almost all aspects of an organisation’s 
staffing arrangements from recruitment to dismissal. 
 
Discrimination is unlawful on the grounds of both actual or perceived 
age.   
 
 
3. A bit of legal jargon (only a bit!) / Key Concepts 
 
It is extremely helpful to the layman in understanding the Age 
Discrimination Regulations (and, indeed, any discrimination legislation) 
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to have an understanding of some of the key legal concepts that are 
used.  Two of the fundamental concepts are that of direct and indirect 
discrimination.  I define these below. 
 
3.1 Direct Discrimination 
 
Direct discrimination arises where an individual is treated less 
favourably by reason of his age than another in a different age group 
and where there is no objective justification (i.e. the treatment is not a 
proportionate means of achieving a legitimate aim). 
 
An example of direct age discrimination would be if you only allowed 
employees under the age of 55 years to attend a particular training 
course. 
 
3.2 Indirect Discrimination 
 
Indirect discrimination arises where a provision, criterion or practice 
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During consultation, employers sought more guidance on what might 
be considered a “legitimate aim”.  However, this has not been 
forthcoming. 
 
3.4 Harassment  
 
The definition of harassment follows the same wording as with other 
discrimination legislation.  It basically arises when an individual’s dignity 
is violated or where he or she is subject to an intimidating, hostile, 
degrading, humiliating or offensive environment on grounds of age. 
 
The law also requires the Tribunal to consider all the circumstances 
particularly the employee’s perception and whether it is reasonable to 
consider that the offending conduct would have that effect.  This 
reasonableness test does not apply, however, if the purpose of the 
conduct was to (inter alia) violate the individual’s dignity. 
 
An example of conduct that might be relevant to a claim for 
harassment would be the giving of a birthday card given to a 50 year 
old with the caption “Over the Hill”. 
 
3.5 Victimisation 
 
Victimising someone for, e.g. bringing or helping someone to bring a 
claim on grounds of age is prohibited. 
 
3.6 Vicarious Liability 
 
An employer will be liable for the actions of its employees.   It will be a 
defence to show the employer took reasonable steps to prevent 
discrimination by employees.  The availability of this defence cries out 
for a response from you to draft an age discrimination policy and 
implement it (including training for those with decision-making 
authority). 
 
3.7 Burden of Proof 
 
The burden of proving age discrimination is, initially, upon the 
employee.  However, the employee need only prove facts from which 
the Employment Tribunal could infer, in the absence of an adequate 
explanation, that there has been discrimination. 
 
If the employee proves this, then he has discharged the burden.  The 
burden of proof then shifts to the employer who’s obligation it is then to 
provide the explanation to show that there has been no discrimination. 
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Because age discrimination is such a new concept and one which 
Managers will not be familiar with, it will be a lot easier for employees to 
produce facts to infer discrimination.   
 
An example of the sort of facts that employees might bring to a 
Tribunal’s attention are the fact that staff are not trained in equal 
opportunities, the existence of a discriminatory birthday card, the fact 
that age is not monitored across the organisation or at recruitment 
stage or, if monitoring is undertaken, the fact that the statistics are not 
favourable and the employer is not doing anything to address the 
problem. 
 
 
4. The Defence of Objective Justification 
 
The DTI consultation paper lists examples of circumstances in which 
discriminatory treatment may be a proportionate means of achieving 
a legitimate aim.  These aims are:- 
 

1. Health, welfare and safety 
2. The facilitation of employment planning 
3. Particular training requirements 
4. Encouraging and rewarding loyalty 
5. The need for a reasonable period of employment before 

retirement 
6. Recruiting or retraining older people 

 
What does seem to be clearly indicated in the consultation paper is 
that the test of objective justification will not be an easy one to satisfy 
and we will have to rely on case law to develop this area.  European 
and other foreign case law and UK case law on other areas of 
discrimination both in the UK and across Europe may help to indicate 
what is likely to be justified. 
 
Indeed, whereas the draft Regulations had set out examples of what 
may be a legitimate aim this has now been scrapped for two reasons.  
First, that it seemed to allow for positive discrimination.  Second, it was 
considered that it might be too prescriptive. 
 
It is likely to be that discriminatory treatment can be justified on 
economic grounds, grounds of administrative efficiency or any other 
grounds provided that a real need can be shown and that the 
measures adopted are appropriate and necessary (i.e. proportionate).    
There is a real lack of detail in the Regulations, however.  This is likely to 
lead to a lengthy period where the scope of the Regulations remains 
unclear to employers.  Note that the UK Government is free (see Article 
6 of the Directive) to define further appropriate legitimate aims. 
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Because age discrimination laws have been in place in other countries 
for some time already, it is very helpful to look at those cases to see 
how UK law may interpret the legislation.  It is also useful to look at UK 
cases on race and sex discrimination and interpretation of “a 
legitimate aim”.   
 
For many employers the key question will be whether saving costs can 
be a legitimate aim. 
 
The DTI, in looking at cost considerations in its consultation document, 
seems to make a distinction, according to many commentators, 
between what may be considered a legitimate aim of cost saving and 
an illegitimate aim of profit making.  The DTI provides commentary that 
it would be unlawful by reason of age discrimination for a retailer of a 
trendy fashion shop to employ young shop assistants because it 
believes this will contribute to its aim of targeting young buyers.  Other 
commentators, however, have pointed out that that may be 
necessary to avert financial disaster (as opposed to increasing profits) 
and query whether, in those circumstances, cost saving could be a 
legitimate aim. 
 
Economic grounds may well be one of the hardest areas to justify.  In 
sex discrimination cases one of the leading cases says that cost alone 
cannot amount to a legitimate aim, although it can be taken into 
account with other legitimate aims in determining whether a particular 
treatment is proportionate.  (See Cross –v- British Airways [2005] IRLR 
4233). 
 
This view is repeated in the DTI consultation document, which says 
(paragraph 4.1.16) “Discrimination will not be justified merely because it 
may be more expensive not to discriminate…  Economic factors, such 
as business needs and considerations of efficiency may also be 
legitimate aims”.  This is actually rather a contradiction but it seems that 
economic cost cannot be a sole basis for establishing justification, but 
can be part of the balancing exercise. 
 
What is clear is that to be a valid defence the justification must be 
capable of objective assessment.  It must not merely be the view of the 
employer.   
 
Consider the following scenario 
 

• An employer makes it a condition of promotion or recruitment to 
a particular position that the successful candidate has a 
particular qualification for which training on up-to-date 
computer software is required. 
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Is this discriminatory? 
 
See Appendix 1 for issues to consider. 
 
 
5. The Recruitment Stage 
 
5.1 The Recruitment Process 
 
The recruitment arrangements that you make can lead to age 
discrimination claims.  If an older applicant is unsuccessful, you need to 
ensure that you have lot left yourself open to a claim.  The wording in 
your job advertisement may suggest a young applicant is preferred.  
Likewise, the placing of an advertisement in a magazine aimed at a 
younger reader could amount to discrimination (although the 
remember the positive action exception). 
 
Equality Authority –v- Ryan Air DEC – E/2000/14 
 
Ryan Air was fined £8,000 in 2001 for breaching Irish age discrimination 
legislation by advertising a job for “a young and dynamic professional”.  
The Equality Authority took the case against Ryan Air when Ryan Air 
refused to amend their advertisement.  Ryan Air claim that the word 
“young” was intended to convey enthusiasm, passion, ambition and 
someone who was dynamic, rather than being a reference to the 
actual age of the applicants sought. 
 
Tom O’Connor –v- Lidl Ireland Gmbh (DEC – E 2005/12) 
 
Lidl had sought district managers and stated that the ideal candidate 
should be a graduate with not more than 2-3 years’ experience in a 
commercial environment.  The complainant was not called for 
interview and alleged that the above requirement was geared 
towards the recruitment of younger people and was discriminatory.  
The complainant was 51 at the time of the application.  Lidl replied that 
the specification for the ideal candidate was in no way intended to be 
understood as a list of requirements for the position. Lidl said that the 
advertisement was intended to appeal to a broad spectrum of job 
seekers without being exclusive to those with numerous years of 
commercial experience as opposed to those with relatively no 
experience.  Possibly of crucial significance, Lidl had been unable to 
provide details of the number of persons who applied as a result of the 
advertisement and that it had destroyed the CV’s and applications for 
district manager positions in the accompanying period.  The CV’s and 
application forms had been destroyed after the complaint had 
already been referred to the Equality Tribunal.  The Equality Officer 
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found that the advertisement was indirectly discriminatory on the 
grounds of age a
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particular range of years experience is likely to be indirectly 
discriminatory.  Requiring someone to have between 3 to 5 years 
experience is likely to discriminate against the older workers.  Lawyers 
have typically recruited based on minimum and maximum years 
experience.  Employers are well advised to avoid this and specify the 
experience required by reference to the kind of experience and the 
level of experience needed.  For example, whereas you might have 
looked for a solicitor with 0-2 years experience, you might now be 
looking for a solicitor who is capable of managing a caseload of 
simpler client matters and work under supervision on more complex 
matters. 
 
Requiring applicants to be graduates may be indirectly discriminatory 
because older workers are less likely to have attended university. 
 
In each case, employers have to consider very carefully whether the 
requirements they are setting out are absolute requirements.  If they 
are, then they need to be ready to be challenged and to be able to 
objectively justify the requirement.  If they cannot, employers will face 
discrimination claims.  Alternative wording would be for a requirement 
for “a graduate or equivalent skills and abilities”. 
 
Practical Tips:- 
 
1. Are the job requirements discriminatory? 
 
2. Is the recruitment process discriminatory? 
 

(a) Check proposed wording of advertisements and proposed 
means of advertising. 

 
(b) Consider removing date of birth from application forms. 
- a person’s age or other unnecessary personal detail can 

usually be gathered from other information on a CV or 
application form.  Indeed, requesting information about 
the applicant’s experience could be challenged as 
evidence of discriminatory practices.  In must cases, one 
would expect to be able to defend that information 
because it demonstrates how much experience the 
applicant has, any gaps in employment and any frequent 
changes in job.  However, you need to be ready to 
defend a challenge. 

- note that you can get age neutral application forms from 
the Employers Forum on Age (www.efa.org.uk). 

 
3. Monitor age profiles. 
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Regulation 29 allows for positive action in affording and encouraging 
persons of a particular age to have access for training facilities and to 
take advantage of opportunities for doing particular work because it 
“reasonably appears” that the act will compensate for the 
disadvantages suffered by that age group.    It does not allow for 
positive discrimination.  Regulation 29 is narrowly drafted and does not 
allow for positive discrimination only “positive action” in recruitment.  
 
The DTI distinguishes between placing an advertisement in a young 
person’s magazine because young people are under-represented 
(and this being allowed by Regulation 29 – it affords them better 
access) against recruiting a young person because their age group is 
under-represented.  If, on the other hand, you recruited a young 
person because their age group was under-represented, then this 
would be clear discrimination and you would have to objective justify 
that discrimination, e.g. succession planning.  
 
6. Terms and Conditions of Employment 
 
6.1 Employment Related Benefits 
 
An employer who discriminates in relation to the provision of 
employment related benefits will be guilty of unlawful age 
discrimination unless he can objectively justify it or it falls within one of 
the exemptions.   
 
Thus, for example, if you offer free health insurance only to employees 
under a certain age it will be unlawful age discrimination unless you 
provide an objective justification or it falls within an exception. 
 
This is likely to be a problem for many employers as they will often cap 
the provision of medical health insurance to apply only to employees 
under a certain age (because of the higher premiums for the older 
age group).   
 
As we have already seen it is unlikely that cost considerations alone will 
satisfy the test of objective justification.  However, there are also some 
express exceptions which do allow terms to vary on age discrimination 
grounds. 
 
(a) Justification – ‘a proportionate means of achieving a legitimate 
 aim’ 
 
It has been made clear through the consultation process that 
objective justification is not going to be an easy test to satisfy.  There 
are no specific examples of what a legitimate aim might be but it is 
likely to include the aim of rewarding experience, skills, loyalty and 
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motivating employees.  An employer will have to show the 
discrimination is proportionate to the aim. 
 
It is highly unlikely that an employer will be able to justify discriminatory 
practice purely on the basis of cost alone.  It is likely that cost is the 
reason for having the discriminatory practice in the first place. 
 
(b) Exceptions - Provisions for benefits based upon length of service 

(Regulations 32 and 33) 
 
There are two specific exemptions allowing employment benefits  
(other than on termination, e.g. redundancy payments) which use 
length of service as a criterion for awarding or increasing benefits.  
These are:- 
 
1. A specific exemption which provides that any length of service 

of 5 years or less is exempted and will be able to continue 
provided that:-  

 
• the employer applies the length of service criterion to all staff 

in similar situations 
 
2. A general exemption providing that it is lawful if:- 
 

• the employer applies the length of service criterion similarly to 
staff in similar situations; and 

 
• the employer has reasonably concluded that there will be a 

business benefit (resulting from, e.g., the higher level of 
experience of staff or from rewarding staff loyalty or 
increasing or maintaining staff motivation).  

 
Thus, where length of service taken into account exceeds 5 years, 
there is no requirement to objectively justify the discriminatory effect of 
the length of service provisions.  However, the employer must show that 
it reasonably appears to it that providing benefit in this was fulfils the 
business’ needs.  Examples of business needs are given in the 
Regulations, as shown, that is:- 
 

- Loyalty 
- Motivation 
- Experience 

 
It is unlikely to be enough for an employer simply to assert, when 
defending a claim, that it had a particular business need.  The 
employer will not need to show that the service related benefit was a 
proportionate means of achieving the aim in question.  However, the 
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employer will be expected to demonstrate that it has given 
consideration as to whether or not the employer actually has that 
business need and why they believed it would be effective.  They 
would need, therefore, some evidence to show that the belief was 
“reasonable”. 
 
6.2 National Minimum Wage 
 
The application of the National Minimum Wage to different age groups 
will still be lawful under a specific exemption.  It will also be lawful for 
you to apply different pay levels PROVIDED you follow the same age 
groupings as in the National Minimum Wage and one of the groupings 
is paid less than the adult minimum wage. 
 
Otherwise the normal rules on objective justification apply. 
 
National Minimum Wage rates from 1st October 2006 are:- 
 
 -  Adult Minimum Wage …………………………………….. £5.35 
  (those aged 22 and over) 
 
 -  Workers aged 18-21 ………………………………………. £4.45  
  (or 22 and over and undertaking certain training) 
 
 - 16 and 17 year olds ……………………………………….. £3.30 
  (who are over compulsory school age)  
 
If you paid 18-21 year olds £4.45 per hour, you are able to pay workers 
aged 22 as much as you like as long as it falls over the adult minimum 
wage. 
 
If you paid workers aged 18-20 £4.45 per hour, you could not pay a 21-
year-old £6.00 (because you are not allowed to split age groups). 
 
6.3 Insured Health Benefits 
 
This is an area which is probably one of the most difficult ones for 
employers because they tend to become more expensive for older 
employees. 
 
It is simply the case that if you do not provide the same benefits to all 
employees regardless of age, you will have to objectively justify it in 
order to avoid unlawful discrimination claims. 
 
Benefit schemes likely to cause employers concern include:- 
 

1. Private medical insurance; 
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2. Private dental insurance; 

 
3. Permanent health insurance, income protection insurance 

and long-term disability benefits; 
 

4. Critical illness insurance; 
 

5. Death in service benefits; 
 

6. Personal accident cover. 
 
Justification 
 
As we have seen, cost on its own it not likely to be sufficient justification.  
Some policies will not cover older workers.  However, it is unlikely that 
you can justify on this ground, as you would be able to shop around for 
another policy. 
 
The conclusion I have come to is that it is unlikely that a larger 
organisation would have to cease benefits immediately on the 
grounds of cost.  However, they may well review the range of benefits 
offered in the longer term. 
 
In smaller organisations, it may be that a decision would have to be 
made by that organisation to cease to provide a particular benefit at 
all to any employees. 
 
Alternative Solutions 
 
1. Payment in lieu of benefits 
 
One solution may be to provide the older employee a cash payment 
to the value of the benefit provided to younger employees where the 
insured benefit has become prohibitively expensive for the older 
worker. 
 
The problem is that it is currently unclear whether this will be permissible 
under the Regulations as it still amounts to less favourable treatment for 
older workers, in that they would not receive the actual benefit and 
the amount paid in lieu would not be sufficient for them to purchase an 
equivalent benefit on the open market. 
 
If this action is taken, however, the employer would have a better 
chance of justifying the difference because the overall value of the 
benefit package is the same for everyone, so the approach has a less 
discriminatory impact than simply not providing the benefit at all. 
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Ultimately, it will be for the Employment Tribunal to decide this on a 
case-by-case basis.  Because it would still have some discriminatory 
impact, the Tribunal would look at objective justification and 
proportionality.  If the alternative was, perhaps, ceasing benefits for all 
employees (as otherwise the employer would not be able to afford any 
benefits) then the Tribunal may decide that it is a proportionate means 
of achieving a legitimate aim.  On the other hand, if it was a case of 
increasing profit, it may not be. 
 
2. Flexible Benefits Scheme 
 
Under a flexible benefits scheme, you can offer all employees a fixed 
sum enabling them to “purchase” benefits.  This could be a good 
workable solution for employers.  Although older workers may still be at 
a disadvantage, as they might need to spend more of their allocated 
sum to buy a health benefit, it may be found to be a reasonable and 
fair approach. 
 
Again, it will not be until we have some decisions from the Tribunal that 
we will find out whether it will be justifiable to provide all employees 
with exactly the same monetary value from which to purchase their 
benefit where some benefits cost more for older workers. 
 
Employers might also want to consider having some benefits as “core 
benefits” which employees are required to take up.  An age 
discrimination claim would be particularly expensive if it were brought 
by an employee on a high income who failed to take up the option of 
permanent health insurance under a flexible benefits schedule 
because he felt the cost was too great.  However, if you made it 
compulsory for that employee to purchase that particular benefit, then 
the value of any potential exposure to you on a claim would probably 
be much less. 
 
6.4 Occupational Pensions 
 
Special rules will apply to the use of age related rules re occupational 
pension schemes.  These will not come into force now until December 
2006.  I do not deal with these here. 
 
6.5 Personal Pension Schemes 
 
Certain exceptions apply to employer contributions into personal 
schemes.  The exceptions will allow employers to make different rates 
of employer contributions based on age where the aim is equalise the 
amount of benefit to which employees would become entitled.  
Basically, it costs more to provide equal benefits to an older worker so 
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employers can make higher contributions.  (Also, employers may make 
different contributions where they are attributable to differences in 
pay.  Contributions are normally based on percentage of salary.) 
 
 
7. Age Discrimination on Termination of Employment 
 
7.1 Calculation of Statutory Redundancy Pay and the basic award 
 
The current calculation with a multiplier based on age will continue to 
apply.  The length of service factor will also be maintained with the cap 
of 20 years. 
 
However, the upper (65) and lower (18) age limits and tapering down 
from age 64 will be removed. 
 
The two-year qualifying length of service will be maintained. 
 
7.2 Enhanced Redundancy Pay 
 
There is a specific exception allowing for enhanced redundancy 
payments to be excluded from claims of age discrimination provided 
that they are based on the statutory scheme.  This means that you can 
enhance the SRP in the following ways:- 
 

1. Treat the week’s pay as being uncapped; 
 
2. Multiplying the appropriate amount allowing for each year of 

employment by a figure of more than 1; 
 

3. Apply a multiple to the total redundancy payment. 
 
7.3 Retirement 
 
(a) Retirement as a fair reason to dismiss and the statutory upper 

age limit for bringing an unfair dismissal claim will no longer 
apply.    

 
“Retirement” is to become a potentially fair reason to dismiss.   
 
The one-year qualifying period will be maintained. 
 
“Retirement” will be a fair dismissal provided retirement is the genuine 
reason for dismissal 
 
(b) Genuine Reason – The Burden of Proof  
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If an employee believes that his dismissal was for reasons other than 
retirement then he will not be able to challenge the retirement as 
being an unfair dismissal if (c) below applies.   
 
(c) Establishing Retirement as the ‘Genuine’ reason for dismissal 
 
A retirement will be taken to be the reason for the dismissal if:- 
 
1. it takes effects on the date on which an employee reaches the 

default age of 65; or 
 
2. it takes effect under 65 years but at the employers normal 

retirement age and  the employer can objectively justify that 
lower age  (This will be hard to do); and 

 
3. the employer has informed the employee of the retirement and 

of his right to request that the employer consider extending his 
employment not more than 12 months and at least 6 months in 
advance (under the “duty to consider” procedure); and 

 
4. the contract terminates on the intended date of retirement. 
 
In the case of such a retirement the Regulations expressly provide that 
any other reason will be disregarded.   
 
Other Retirement Situations 
 
In the case of a retirement situation where the 6-months notice period 
is missed but 2 weeks notice is given the burden of proof will rest on the 
employer to show the Employment Tribunal that the reason for the 
dismissal was retirement and the employer will have to demonstrate 
that it has not considered dismissal for any other reason in the 
preceding months. Whether the employer sought to follow the duty to 
consider procedure is expressly relevant. There is also a potential award 
of up to 8 weeks (capped pay) payable to the employee for delayed 
notification. 
 
If less than two weeks’ notice of the right to request to stay was given 
the dismissal will normally be automatically unfair (see below).   
 
(d) The “duty to consider” Procedure 
 
The new procedural rules are similar to the existing rights and requests 
for flexible working.   
 
The procedure itself will be:- 
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1. Step 1 – Notice by the Employer and Continuing duty to inform 
 

Notify the employee in writing of his or her intending retirement 
no more than 12 months and no less than 6 months before 
retirement is due and of the employees right to make a request 
to continue working longer.  (The penalty for failure to notify 6 
months in advance is up to 8 weeks pay) 

 
 If the employer has not informed the employee at least six 

months in advance he has an ongoing obligation to inform until 
up to two weeks before the dismissal.  A failure to do so makes 
the dismissal automatically unfair (unless the employee already 
knew by two weeks before the dismissal of the right to make a 
request and the intended retirement date). 

 
2. Step 2 – Employee’s right to request not to be retired 
 

Employee has a right to request to stay beyond retirement no 
more than 6 months and no less than 3 months before retirement 
is due.  (The 3 month deadline does not apply if the employer 
fails to inform the employee about the right 6 months in 
advance), 

 
3. Step 3 – Employer’s duty to consider such a 
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5. Step 5 – Appeals 
 
 The employee will be able to appeal against the employer’s 

decision within two weeks of receiving it.  (If the employee does 
appeal, the appeal meeting can be held after the retirement 
has taken effect).  The employer must then write notifying the 
employee of the decision in writing and dated. 

 
Note that the entire process should be repeated towards the end of 
each re-negotiated retirement age extension and there is no limit on 
the number of times the procedure can be repeated. 
 
Note that transitional provisions apply to retirements due between 1st 
October 2006 and 1st April 2007. 
 
(e) Working beyond Retirement Age 
 
If an employee stays beyond retirement age, the employer must not 
discriminate in the terms on which the employee is employed. 
 
Thus, an employee will have the same terms and considerations as any 
other employee, e.g. difficulties regarding increased premium costs for 
life assurance, critical illness and medical cover. 
 
Please also note that the regulations are not clear as to whether an 
employer can cease pension benefits for employees working beyond 
normal retirement age. 
 
You will not be able to change an employee to a self-employed 
worker.  However, you may be able to engage them in fixed terms. 
 
8. Remedies 
 
Age Discrimination 
 

• Declaration of rights 
• Financial compensation 
• Recommendation to the Respondent to take reasonable 

steps 
 
Unfair Dismissal 

 
• Basic award 
• Compensatory award 
• 10% - 50% increase where automatic unfair dismissal 

 
Failure to Notify 
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• Up to 8 weeks’ pay capped at the statutory maximum 

£290 per week from 1st February 2006 
 
 
9. Learning from the US Experience 
 
It was reported in the July edition of the Industrial Relations law 
bulleting in one of the articles that experience in America where 
federal age discrimination laws have been in force for nearly 40 years, 
shows that the most likely claims under age discrimination legislation 
will be from highly paid white male executives on dismissal.  The article 
predicts that this pattern will be mirrored in the UK and I would have to 
agree.  These claims have been termed as being brought by dismissed 
“pale, stale males”.  The article identifies the following reasons for the 
forecast:- 
 

1. Such individuals will already be in dispute with their employer. 
 
2. They will be frustrated by the cap on unfair dismissal 

compensation. 
 

3. They are unlikely to have realistic claims under other 
discrimination rules, such as, the Sex Discrimination Act 1975 or 
the Race Relations Act 1976. 

 
4. Sufficient resources to sue. 

 
5. Highly paid so future losses will be significant (and despite the 

new age regulations intended to address the issue) they are 
likely to find it difficult to find secure equivalent alternative 
employment. 

 
6. They may be less concerned about the possibility of their 

claim impacting on future employability. 
 

7. They are likely to perceive that their age played a part in their 
dismissal. 

 
8. Employers will be vulnerable to claims on account of poor 

performance management of senior executives and 
inadequate attention to equal opportunities and diversity. 

 
9. Current stereotypes mean that these employees often suffer 

discrimination. 
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Picture a 50-year-old Managing Director arguing that his removal, was 
not for performance reasons, but was prompted by his age. 
 
Advice 
 
Ensure that, if you have performance issues with all employees, but 
particularly senior executives, they are well documented. 
 
Manage performance in a clear, consistent, transparent and well-
documented manner. 
 
 
10. Other areas to watch out for 
 
Redundancy selection based on last in first out, experience, potential, 
flexibility, e.g. re work hours, absence, proximity to retirement. 
 
 
11. Additional Issues Affecting Partnerships 
 
Retirement 
 
Partners are not included in the exemption for retirement dismissals so 
requiring a partner to retire at a certain age (even if over 65 years) 
may be discriminatory. 
 
Partners also do not have the same right as employees to request 
working beyond the age of 65 years (and no obligation for the 
partnership to notify a partner of their retirement in advance). 
 
Recommendation 
 
Review your partnership deed.  Reconsider retirement age and minute 
objective justification for retaining it – or for any newly adapted 
retirement age or criteria. 
 
Remuneration 
 
Traditionally professional partnerships have relied on ‘lockstep’ 
arrangements.  This will now be difficult to justify.  A merits based system 
should be seriously considered. 
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Appendix 1 

 
 
Case Scenario 
 
The following are issues that should be considered in looking at the 
scenario given:- 
 
1. It may well be discriminatory indirectly against older workers, as 

they will be less likely to have studied the new software. 
 
2. Knowledge of the new software may well, however, be a 

legitimate aim. 
 
3. Could the employer have achieved the same aim in a less 

discriminatory way, however? 
 

- Could the successful candidate have been provided with 
training on the new software? 

 - Consider what length of time it would take to train the 
employee. 

 - Consider the cost of training. 
 
4. Can the discrimination be objectively justified? 
 
 - What does the employer have to show? 
 - Has the employer acted proportionately? 
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